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'Dicta Observes
A very important message to all members of the bar is
being sent forward by President Earle W. Evans of the
American Bar Association. The message is as follows:
"At the recent meeting of the American Bar Association
at Grand Rapids, a nationwide movement was inaugurated
which, in its accomplishment, will serve the public interest
and will also directly benefit every member of the bar. When
the history of our profession is written, the Conference of
State and Local Bar Association Officials held on August 29
may constitute an important landmark.
"At that meeting a National Bar Program was definitely
decided upon. A project for focusing the attention of lawyers
in all parts of the country on a few important subjects was
adopted and will be carried out during the coming year.
"The plan for a common effort to solve the most troublesome problems of the profession will go far toward establishing on a firmer footing the position of leadership in the affairs
of state and nation rightfully belonging to the lawyer but
which he now stands in danger of losing.
"The subjects which were selected by the conference of
bar association presidents and secretaries and which were ratified by the Executive Committee of the American Bar Association, were:
"I. Criminal Law and Its Enforcement.
"2.
Legal Education and Admissions to the Bar.
"3.
Unauthorized Practice of the Law.
"4. Selection of Judges.
347
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"A clearing house is being established in the office of the
American Bar Association in Chicago, where information on
these and other topics will be available and to which reports
should be made of any action or activity in bar associations
over the country. It is hoped in this way to crystallize the
opinion of lawyers on these important matters and to develop a national sentiment which will represent the attitude
of the bar.
"An assistant will be working with me along these lines
and every effort will be made in the office of the American
Bar Association to be of assistance to the state and local
organizations which may desire help in doing the contemplated task.
"I feel that this is a great opportunity for the bar to exert
its influence and by a unity of effort in terms of work make
an important contribution to the improvement of the administration of justice.
"A concrete program outlining steps to be taken by state
and local bar associations to assist in this program will be
sent out shortly.
"I personally believe this movement is designed to promote the public welfare and I pledge myself to give the full
support of my administration to it."

COLORADO BAR ASSOCIATION
Apparently no annual meeting of the Colorado Bar Association will be held this year due to the action of the Executive Committee thereon. Canvass of the situation revealed
that many of the active members would be unable to attend
and, from the standpoint of the Association's treasury, the
incurring of additional obligations would be ruinous. The
action of the Executive Committee was based upon reports
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of the state as a whole and is in harmony with that of other
state bar associations for 1933.
The report of the Committee on Grievances shows that
of the matters under consideration by the committee, one
lawyer was acquitted by the Supreme Court and two matters
are pending therein. The committee dismissed charges in two
cases after hearings; one appeal was taken to the court and
the committee was sustained. In two cases the committee is
awaiting the end of litigation. Thirty-two complaints were
dismissed without hearing, referred to court or dropped for
lack of prosecution. One lawyer resigned from the bar before
charges were heard; one lawyer was refused certificate of good
standing for admission to practice in another state; one was
denied reinstatement by the court and two applications for
reinstatement are pending. The committee has under investigation twenty-five matters.
During the year contempt proceedings were instituted
against certain Denver banks and trust companies charging
them with unlawful practice of law in drafting wills and trust
instruments. Printed briefs were filed by both sides, and the
case got to issue in the Supreme Court in May of this year,
being submitted on the stipulation of facts, upon the answers
of the banks to interrogatories submitted by the committee,
upon some testimony, with some additional later authorities,
as were originally filed with the committee. The court was
unable to grant oral argument before vacation, but it is
expected that the case will be argued in the very near future.
1798-1933
In 1798 Thomas Jefferson complained that while our state governments were the best in the world, without exception, Washington
in the course of nine or ten years had become more and more arbitrary
and the general government had swallowed more of the public liberty
than England. He stated, "Were we directed from Washington when
to sow and when to reap, we should soon want bread."

THE PROSPERITY OF A JEST
By J. W. KELLEY, of the Denver Bar
EN who occupy the bench are merely human. Whenever a general rule of law is harshly oppressive
judges generally try to soften its rigors by creating
an exception. They have done this to mitigate the severity of
the statute of limitations by holding that a new promise may
revive the debt, and tempered the wind to the shorn creditor
in bankruptcy in the same manner. The consideration of
such a promise is merely the moral obligation but, like the
wound of Mercutio, it suffices.
For generations it had been considered sound law that a
penal statute could not be enforced outside of the state that
enacted it. This rule was generally applied to statutes making a director of a corporation that failed to file an annual
report, or filed a false one, liable for its debts. It was generally
held such a right of action, being for a penalty, could not be
assigned, did not survive, and was outlawed in one year.*
Seymour D. Thompson, in the first edition of his work
on Corporations, inveighed against this rule, claiming such
a statute was not penal inasmuch as the directors failing to
file a report, knowing their statutory liability therefor, impliedly agreed to pay the debts, thereby making the right of
the creditor contractual. It became clear to everyone that this
argument had almost unanswerable force and that if such
statutes could be called something besides "penal," they
would be outside of the general rule and justice might be
better served.
In 1781 a case was decided in England where the owner
of property sued for its destruction by a mob. It was urged
that the act of parliament on which he relied was penal. Justice Buller, regarded as one of the foremost wits of the English bench, who gave the opinion, said, jocosely, that the act
was "penal as to the defendant but certainly remedial as to
the sufferer." Hyde vs. Cogan, 2 Doug. 699. Jokes by judges,
in those days, as in ours, found many obsequious members of
*Chase vs. Curtis, 113 U. S. 452; Gregory vs. Bank, 3 Colo. 332; Clough
vs. R. M. Oil Co., 25 Colo. 528; Hazelton vs. Porter, 17 Colo. Ap. 1.

DICTA

351

the bar eager to be heard laughing, and this quip furnished a
basis for great mirth in British legal circles. To the literal
minds of English lawyers it was the same as a statement that
a substance was flesh and fish. It was considered a jolly good
judicial paradox.
In 1888, Colis P. Huntington attempted to enforce a
judgment against Henry Y. Attrill in Canada on his liability
as a director of a New York corporation for filing a false
report. It was successfully contended by the defendant, that
the judgment was based on a penal statute of New York,
hence not sequuenter forum rei. Huntington vs. Attrill, 17
Ontario 285. The issue finally reached the House of Lords
in England on writ of error from the Canadian Court of Appeals and there the Southern Pacific Railway lawyers (the
Huntington road) first heard of the case of Hyde vs. Cogan,
which was more than one hundred years old by that time,
and the House of Lords, fond of hoary precedent in proportion to its antiquity, followed it and reversed the Canadian
Court.
In 1893, another case, involving the same parties and
issues, came on for hearing in the Supreme Court of the
United States on writ of error from Maryland and the venerable theory of Hyde vs. Cogan was revived by Huntington's
lawyers with such good effect that the Supreme Court of the
United States cut the Gordian knot of precedent and solemnly
decided in Huntington vs. Attrill, 146 U. S. 687, that such a
statute was penal as to the director who was sued, but remedial as to the creditor who sued him, and force should be
given the statute outside of the state that enacted it. Chief
Justice Fuller dissented.
Seymour D. Thompson's reason seems to have been far
the better, but to date a majoriy of states, including Colorado, Credit Men's Company vs. Vickery, 62 Colorado 214,
have inclined to depart from their previous line of decision
and follow the peculiar logic of Huntington vs. Attrill, borrowed from the merry jest of Justice Buller in Hyde vs.
Cogan, one hundred and fifty years ago. The disturbing and
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long unsettled question would seem finally to be at rest, had
not the Colorado Supreme Court said in Abeam vs. Goble,
90 Colorado 173, "such an action against a corporate officer
(failure to file a report) is for a debt." Seymour D. Thompson's theory seems thereby fully vindicated in this state.
Justice Buller's badinage, by reason of his high station,
inspired awe as it grew older and what was originally a jest
finally acquired the aspects of profound wisdom. Had a
Justice of the Peace given such a construction to a statute it
would have seemed irresistibly funny.

JUDGE JOHN C. BELL
One of Colorado's pioneer lawyers, Judge John C. Bell,
a former congressman and said to be the father of the National
Reclamation Bureau, died at Montrose on August 12 at the
age of eighty-one years. He had been failing since suffering a
stroke of paralysis some three weeks prior to his death.
Judge Bell came to Colorado in 1874 and became the first
county attorney of Saguache County, then moved to Lake
City, where he was twice mayor. Later he moved to Montrose and was elected in 1888 as judge of the seventh judicial
district. He resigned that post in 1892 after being elected to
congress from the old second district.
During his five terms in congress, Bell secured appropriations for the Colorado Springs federal building, opening of
the southern Ute reservation for settlement, and also appropriations for the Uncompaghre reclamation project, the latter
coming some years before the reclamation bureau was formed.
The present reclamation law was copied from his bill.
In 1913, Judge Bell was appointed to the Colorado
Court of Appeals, which later was abolished. He served for
some years on the state board of agriculture, retiring at the
expiration of his term this year.
He is survived by his widow; a brother, John Bell, and
two daughters, Susan Bell Nickell and Mrs. John T. Stivers,
all of Montrose.

WHO IS THIS FORGOTTEN MANWHAT OF THE LAWYER?
By EARLE L. SHAW, of the Denver Bar
EAR ye! hear ye! hear ye! the plea of the real forgotten man-hear the plea of the lawyer groveling
in the unknown land, alone, unheeded, unaidedcloaked with despair and misery.
His plea? "Thou who has taken from, returneth,
please!"
Listen, ye sons of might, while he speaketh: "Aye, my
divorce business has gone commercial on a grandiose scale in
Reno and in Mexico; my criminal law lies in the hands of a

few bombastic, arm-swinging, racketeering shysters; my abstracts and trust deeds are now read by Guaranty and Real

Estate Companies and a Federal Government with set fees
for the perusal thereof; my bankruptcy practice finds its dictator in a Federal Staff with the last vestige of fee given a depression cut; my insurance practice has become standardized
by well-paid, scientific managers and adjusters; my claim adjustments and damage suits are now basically governed by

the political entity known as the State, which with its Workmen's Compensation Acts, its Industrial Commission Acts
and Child Labor Acts make of the duly qualified attorney a
mere automaton; my commercial practice finds itself in the
hands of Agencies which practice without license before the
J. P. and Municipal Courts; my trust and estate work is
taken from me by an obsolete institution known as a bank,
which institution by the same token of shady confidence,
tends to govern and administer the Negotiable Instruments
business-ye gods! ye gods! What next?
In the not long ago a bank held a sacred trust, its officials, worthy citizens, giving haven to poor trusting souls;
now the times and interest have changed. Banks mismanage
the funds of the living and close their doors in default-yet
they, the brazen hussies, would seek the administration of
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the funds of the dead-if they can't manage the funds of the
living how can they secure safety to the funds of the dead?
Time was when a bank gained the confidence of its patrons
by dealing with their monies exclusively; now they mislead
a long-suffering public by handling everything from bolts to
battleships. Banks have destroyed the personal equation in
making wills, they have reduced character to a stereotyped
form, ever placing the Trust Clause paramount in documentary testatorship; once they held the confidence of the
people, now the Government is hot on their tail for alleged
spurious practices.
Who is the forgotten man? What with chain grocery
stores, chain drug stores, chain wallpaper and paint companies, chain hardware stores, holding companies, the City and
County and State and Federal Departments all practicing
the ancient and profound legibus solutus-and without
license-who is the forgotten man?
What with new roads built under a Federal Aid Project,
what with seafaring men log-rolling through a kindly government the vast River and Harbor Bills, what with youth
being served under the Forest Army plan-unskilled laborers,
statisticians, engineers, dentists, chiropractors, mariners, timekeepers, storekeepers, ad infinitum come into their own monetary rights; but what of the lawyer? What of the doctor?
A wise and just government has given them auxiliary
remedy to replenish depleted exchequers! Once a doctor pulmotored a patient suffering from the ravages of bootleg
liquor; now the Doc. adjusts his apron and serves the patient
his own supply-and if the patient passes out and under the
table with little green elephants flitting gaily about the laboratory-the Doc. can operate in his own dispensary.
Once a druggist was content to advertise his wares with
mortar and pestle, or a green and red globe in a fly-speckled
window, now he scatters sawdust on the floor and yells,
"come and get it !"
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Once a restaurateur sold American food, wholesome
and filling, now he goes in for Rhenish pretzels and lager
brew.
Once a real estate man negotiated trades, sales and rents
concerning hereditaments and tenements; now he keeps his
strong box and seals in the Recorder's Office for the preparation of Title Deeds.
Once a state politician heckled his constituents for votes
by the lead pipe method; now he coerces them by suit, e. g.,
State vs. John Doe, Complaint, under the Motor Vehicle or
Oil License Laws.
Once a Federal Government remained within its constitutional powers; now it practices law for its own good-will
through multitudinous Bureaucratic Departments.
Once a corporation welded steel ingots into wire and
rail; now it maintains its regal seat in the Nation's Business
by a strong, unlicensed lobby of legal chicanery.
Once champerty and barratry were outlaws under legal
ethics; now Commercial Agencies flaunt their banner of exclusiveness full in the face of a disgruntled but powerless
Judiciary.
Once a young man labored hard in grade, high and college institution for a degree which would entitle him to appear before an Inquisitorial Court of Judgment, there to be
culled and curried for appearance before the Jealous Mistress;
now that worthy patron of the legal arts is condemned by
numerous groups of business buccaneers who, though they
know not the difference between equity and law, practice the
documentary rituals with avidity.
Why not let the man learned in his own sphere practice there?
Return unto him that which is his also.
Remember the Real Forgotten Man.

HIRAM PITS BENNET
By WILLIAM H. ROBINSON, JR., of the Denver Bar
NE day a good many years ago, two young men, arm
in arm, were proudly admiring a little frame building
which had recently been erected near Cherry Creek.
A small wooden building-so you and I would describe it
today, and thus summarily dismiss it from our thoughts; yet
to those young men as they stood before it that day in 1869,
it was the most important structure ever erected-at least the
most important ever erected in the Territory of Colorado;
and as they looked at the building their glances frequently
would stray up to a freshly-painted sign which read, "Bennet
1&Hallett, Attorneys-at-Law."
Bennet & Hallett-it was the first law partnership
formed in Denver. The partnership was entered into during
strenuous times, for the Cherry Creek settlement, like any
typical frontier mining community, consistently disregarded
the law and permitted the ends of justice to be obtained only
"in the face of opposition and danger."' The partnership had
grown out of peculiar circumstances. Hiram Pits Bennet had
come to the settlement in 1859 from Nebraska City. Shortly
thereafter he began the practice of law in the office of a lumber
yard owned by D. C. Oakes. Moses Hallett had arrived in Colorado in the same year, but instead of entering
the practice had prospected for gold. Hallett, unsuccessful in
his prospecting, drifted back to Denver where he attempted to
borrow enough money from Steven Hempstead to return to
the family home in the East. Instead of lending Hallett the
money, Hempstead went to Bennet with the suggestion that
Hallett be hired to work in the law office. When Bennet refused, Hempstead agreed to pay Hallett's wages. Under this
proposition Bennet agreed to "hire" Hallett. Within a short
time after Hallett had entered the office as a law clerk, Bennet
proposed the formation of a law partnership. Hallett immediately accepted the proposition, and the new firm ordered
their office to be built.
In later years Bennet admitted that he painted for Hallett a very rosy picture about the amount of legal work to be
done in Denver. Like most frontier men, Bennet was ex'Rocky Mountain Herald. April 4, 1909.
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tremely optimistic. He believed in the future of new lands
wherever they might be. Practically his whole life was spent
on a frontier.
Born September 2, 1826, in Carthage, Maine, his family
traveled westward in 1839 to settle in Andrew County, Missouri, where they lived until Hiram was twenty years old.
The Bennet family then moved eastward to Richland County, Ohio, to stay for four years, returning to Missouri in
1850. Young Hiram taught school there and studied law,
being admitted in the following year to the Missouri bar.
Practicing in Missouri for only a short time, he became dissatisfied and decided to go to Western, Iowa, where he hung
out a shingle. In 1852 he was appointed judge of the circuit
court in Iowa. Western, however, did not appeal to Young
Bennet so in 1854 he left for Nebraska City.
He barely had settled down to the practice of the law
there when he was elected to the council of the first legislative
assembly.2 A short time later, Bennet contested for a seat in
the United States Congress against B. B. Chapman, but lost.
Bennet was selected in 1858 as a member of the Nebraska
House of Representatives and by that house was selected as its
presiding officer. He was known as a fair and progressive
speaker.
The general westward trek of 1859 found Bennet within its ranks, but he went no farther than Denver. In that
mining camp-for Denver was little more than a mining
camp at that time-Bennet found law and order little more
than a phrase. The many civil courts presented a confusing
problem of jurisdiction. Appeals to the supreme court of the
territory were infrequent, in fact so infrequent that its chief
justice had more business in his capacity as Justice of the
Peace. Criminal law was administered by a court which
recognized only three degrees of punishment-thirty-nine
lashes on the bare back, banishment from the territory, and
death. The courts were generally held beneath a cottonwood
tree, whose shade afforded relief from the rays of the sun, and
whose boughs furnished a convenient means of executing the
frequent sentence of death. Because of the difficulties and injustices of criminal procedure, and because of the general dis'Hall's History of Denver (1913),

page 660.
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respect held for the law, Bennet, aided by A. C. Hunt and A.
Sagendorf, started a movement for a People's Court. At a
public meeting the plans for such a court were adopted, and
Major Jacob Downing and Niles Sargeant were selected by
acclamation as judges. This court followed the Iowa statutes
since they were the only statutes in town. The statutes were
taken from the library of Bennet who, because of the size of
his library, "was regarded as the legal oracle of the county,
he having by far3 the largest and most valuable collection, viz.
-14 volumes."
Bennet was chosen public prosecutor. In spite of his
strenuous efforts and those of others, the self-appointed vigilante continually took the law in their own hands; and "it
was not an uncommon sight to see one to six human bodies
hanging from lamp posts'in an early morning." Bennet immediately commenced a vigorous campaign to drive out
desperadoes. Major Downing had been selected judge and
co-operated with Bennet in every way. Within a period of
thirty days Bennet prosecuted and Downing sentenced 125
men to the chain gang." During his term as prosecutor, Bennet, though he never hesitated to prosecute or speak out, always went unarmed. Downing later in commenting on this
fact, said, "Hiram Pits Bennet is one of the bravest and best
men that it has ever been my fortune to know."
Aiding Bennet and Downing in their campaign for law
and order, The Rocky Mountain News in every issue battled
the lawless element. Carl Woods, the leader of the desperadoes, threatened to destroy the News. While threats were being passed back and forth, Charles Harrison killed a negro,
named Starks. Although Harrison claimed the killing was in
self-defense, the News condemned the incident in bitter language. Woods seized upon this incident with the intent to
bring matters to a head. His gang captured William Byers,
editor of the News, and took him to the Criterion Saloon to
apologize to Harrison. As a preliminary to the apology,
Woods ordered drinks for the crowd; and as the liquor was
being served, Harrison let Byers out the back door. When
Byers got back to the News office, he armed all of his em"Vol. 7 Dawson's Scrapbooks.
'Denver Times, March 3,

1905.
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ployees and barred the doors. Within a few minutes Woods
and his gang were outside the building blazing away with
their guns. It was quickly rumored through the town that
Byers had been killed. A large posse was organized and
Woods was captured and held for trial. Since Byers was very
much alive, Woods could not be tried for murder. Charges
of lawlessness and of disturbing the peace were preferred
against the desperado. Bennet was selected as judge of the
extemporaneous court, and he presided over the three-day
trial. The sentence of the court that Woods should be banished forever from the Territory was carried out immediately
at the conclusion of the trial.
One of the important trials conducted in the People's
Court was that of James Gordon for murder. Gordon, who
had committed a series of atrocious murders, was captured and
returned to Denver by W. H. Middaugh who secured a special
appointment as United States Deputy Marshal for this purpose. The trial was held under a cottonwood tree at the corner of Fifteenth and Wazee Streets. A. C. Hunt was the presiding judge, and H. R. Hunt, W. P. McClure and J. H. Sherman were appointed as counsel for Gordon. Beside Bennet,
Jacob Downing and James Coleman presented the people's
case. The trial lasted from September 28 to October 2. When
the issue was submitted, the people unanimously voted guilty.
On the sixth of October, Gordon was hanged on a scaffold
which was located on the site where the Evans home was
later built. The last case heard in the People's Court occurred
November 30, 1860, when Pat Waters was tried for murder.
Bennet prosecuted this case and secured a verdict of guilty.
Waters was hanged December 20.'
One of the reasons for the abandonment of the People's
Court was the establishment by Act of Congress, February
28, 1861, of a judicial system for the territory. The act provided for a Supreme Court presided over by three judges, and
for an attorney-general, and a marshal; inferior courts were
to be established by territorial statutes. Congress further provided for a government for the territory and Gilpin was selected by President Lincoln as the new governor. On May 20,
1861, Bennet, as chairman of the reception committee wel*Smiley's History of Denver (1901),

Volume 8.
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comed the man who was shortly to be his opponent for delegate to Congress. In the midsummer of that year, Bennet
was nominated by a two-thirds majority of the Union Republican Convention at Golden as delegate to Congress.'
Amos Steck was the presiding officer of the convention. Opposed by B. S. Williams, a secessionist and former delegate
from Jefferson Territory, Bennet was elected in August as the
first delegate to Congress from the Territory of Colorado, and
was reelected by a large plurality for a second term on October
7, 1862, when he was opposed by J. M. Franciso and Governor Gilpin.'
Schuyler Colfax was elected as a delegate to the House
and Bennet to the Senate. As delegates these men had no vote
but could take part in the discussion of bills. Their influence
was responsible in the passage of bills establishing a post
office in Denver, local land offices, and military posts, of bills
providing appropriations for Indian treaties, and for the
settlement of claims arising from Gilpin administration during the Civil War, of an act to move the surveyor's office from
Salt Lake City to Denver, and of an act to provide for the
establishment of a mint in Denver.
Bennet's enthusiasm for the territory had one peculiar
result. Fernando Wood offered a resolution in Congress
which in effect authorized the President to protect the mineral
lands in the territory for the benefit of the federal government
and to expel the miners from their lands, converting these improved lands to the benefit of the government. This resolution was offered as a means of defraying the expense of the
Civil War. Realizing the disastrous effect such a resolution
would have on the mining situation in Colorado, Bennet
leaped to his feet violently protesting the resolution. In his
speech he dwelt for a long time on the beauty and riches of the
territory. As a result of this speech mining stock boomed and a
rush was started for the gold fields. Bennet was applauded
in the territory, only to be cursed later by those unsuccessful
easterners who rushed there to secure some of the "virgin
wealth." Wood's resolution was tabled until 1866 when it
was voted down."
'Hall's History of Colorado (1890), Volume I page 269.
'Stone's History of Colorado (1918), Volume I.
'Hall's History of Colorado (1890), Volume II, page 323.
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Another legislative act with which Bennet was identified was the act establishing the United States mint in Denver. It is perhaps worthwhile to deviate for a time to state
the conditions which led to the passage of this act. Austin
M. and Milton E. Clark, and E. H. Gruber formed a mining
and minting company. In 1858 they founded a bank in
Leavenworth, Kansas; and on July 20, 1860, they commenced work on their Denver branch, located at Market and
Sixth Streets. Along with the bank they built a mint to convert the gold dust into coin in order to avoid transportation
charges to the east.' Clark, Gruber and Company issued gold
coins in $10.00 and $20.00 denominations. These coins were
devoid of alloy; however, some time later they issued $2.50
and $5.00 pieces with which alloy was mixed. Later in the
year they established a branch bank at Central City, which issued demand notes on the Denver house. Within a year after
opening their banks in Colorado, Clark, Gruber and Company
had minted $3,000,000 of gold, and their coins were preferred over those minted by the United States Government.
In 1861, a movement, which the company backed, was
started for a government mint. Bennet and Austin Clark
pushed the necessary political machinery into motion in
Washington. A bill was drawn up which provided for the
sale of the Clark-Gruber property to the government and for
the establishment of a branch mint in Denver. This bill was
pushed through the legislature and became an act on April
21, 1862. On March 3, 1863, the United States completed
the purchase of the mint at the cost of $25,000. A supplementary bill was passed on June 8, 1864, which forbade the
private firms from minting gold."° Bennet's term as delegate
ended March 3, 1865.
While Bennet was in Washington the building housing
the firm of Bennet and Hallett, Attorneys-at-Law, had been
swept away by the flood of 1864, and the proud sign of the
partnership was washed into the Platte River, from which a
frugal poultryman rescued it in order that he might use the
sign to cover a hole in a chicken-coop. Not until 1870 did
'At this time there was no government statute forbidding private minting.
"Some of the Clark-Gruber minting machinery is preserved in the building of
the Colorado State Historical Society. The First National Bank of Denver was the
succeasor to the banking business of the Clark, Gruber V Company.

362

DICTA

the partners discover the use to which their "shingle" was
being put, and by that time the sign was so battered and
worn that it was utterly useless to them, hence it remained as
a part and parcel of the chicken-coop.
Shortly after Bennet's return to Denver, he was made
postmaster to succeed W. P. McClure. 1 ' This position he
held until 1874 when he resigned his postmastership to put
an end to the rumors which had been circulating concerning
his management of the mails. W. W. Lander, an "able,
shrewd, and wholly unscrupulous politician who was wellknown at Washington," charged Bennet with the mismanagement and culpable misdirection of the mails. His attacks
were directed through the Mirror, a newspaper edited by Stanley C. Fowler. The Mirror, printing the attacks on what at
first seemed uncontradictory evidence, later repudiated the
charges which were taken up by the Tribune under the editorship of Champion Vaughn. The Tribune later, however, acknowledged its mistake and printed a confession of some of
the men involved in the scheme to remove Bennet from the
position.12 Although the charges were proved false, Bennet
tendered his resignation as postmaster; and David A. Cheever
was selected to succeed him.1"
In 1876 Bennet was elected to the state's first Assembly
as from the Denver District. 4 He served his state in this position as ably as he had served her as a delegate.
Soon after his term in the State Senate had ended, Bennet
busied himself in the formation of the Defiance Land Z Town
Company. The purpose of this company was to promote the
present Glenwood Springs District as a summer health resort.
Associated with Bennet in this enterprise were John Blake,
Isaac Cooper, William Gilder and Frank Erizensperger. The
company decided in 1882 to name their townsite, Defiance;
but in 1883, the name was changed to Glenwood Springs.
'His appointment was the climax to the McClure Scandal of 1868-69. The
postmastership in the early days was frequeritly a cause for political intrigue and
scandal.
'Lander attempted to involve Moffat in charges concerning public lands. Both
the Bennet and the Moffat charges were proved false, and Lander disappeared from
Denver. Hall's History, Volume II, page 156.
"Although Cheever appointed Lander as his assistant postmaster, Cheever was
not connected with Lander's political schemes. Later when Cheever discovered about
these intrigues, he dismissed Lander.
"0. Baskin's History of Denver (1880).
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In 1888 he was appointed as "state agent" and served
in this capacity until 1895. It was his duty as agent to recover lands belonging to Colorado, but wrongfully disposed
of. Never an arbitrary man, his equitable decisions and actions as agent won for him many additional friends in Colorado.
In 1909 he was struck by a street car and seriously injured. From this time on until his death in 1913, he was
seldom seen in public life.
Bennet was married twice. His first wife bore him two
sons and a daughter-John, Hiram and Blanche. His second
wife, Clara Ames Bennet, who before her marriage had been
the teacher at the Brown's Bridge School, located about a
mile north of Littleton, bore him one son. This son was
Robert Ames Bennet, the poet and author.
There has been no man who has the distinction of so
many "firsts" as has Hiram Pits Bennet. He formed the first
law firm in Colorado. He was the first public prosecutor and
the first delegate to Congress from the territory. He was a
member of the first legislative council in Nebraska, and a senator in the first assembly in the State of Colorado. He was
the first man in Denver to raise the flag of the Union at the
time of the Civil War. He was the first president of the Colorado Pioneers' Society and among the first Honorary Life
Members of the Denver Bar Association.

THE LAW'S DELAY
In July, 1930, Alexander Ingles, an Italian, shot and killed his
young sister-in-law while she and another girl were returning home

from an evening spent in one of Denver's amusement parks. Ingles
has twice been convicted of the murder, but the conviction each time
has been reversed in the Supreme Court, and the defendant will soon be
on trial the third time. No question e ,er has been raised relative to the
manner in which the girl met her death. This incident aptly illustrates

the need of an investigation into the subject of "Criminal Law and Its
Enforcement," as part of the National Bar Program of the American
Bar Association, adopted at Grand Rapids this year.

Dictaphun.;
WE DO OUR PART-FREE DEFINITIONS
In its issue of September 23 last The Colorado Graphic, through
its Editor, requests Dictaphun to state what one is if one is a mugwump.
The answer is found in Webster's Unabridged Dictionary to be this:
"Mugwump (-wump). n. (Algonquian mugquomp, a chief.)
Orig. a bolter from the Republican Party in the national election of
1884; hence, an independent in politics. Mugwump seems to have been
occasionally used colloquially as equivalent to 'a big man,' usually with
a semi-ironical implication, prior to the campaign of 1884. The bolters
of the Republican nomination in that year were charged with regarding
themselves as superior to their party in character and intelligence, and
were called mugwumps and, synonymously pharisees. They adopted
the name quite generally. Polit. Cant, U. S."
But Lord (as Pepys would say) who doesn't consider himself
superior to the Republican Party? We're all mugwumps by that definition.
We are also pleased to inform the Graphic's Editor that the acts
and views of mugwumps are termed either mugwumpery or mugwumpism.
The same Editor in the same issue describes Dictaphun as "That
sprightly department." Sprighly is right. We bound hither and back,
carefree as a butterfly.
THANK YOU, MR. ELLIS
"B. C. Hilliard, Jr., Esq.,
"Attorney at Law (Thank you, Mr. Samson),
"Midland Savings Bldg.,
"Denver, Colorado.
"Dear Clark:
"Erl Ellis calls my attention to the fact that in the first session
laws of the Territory of Colorado the first private act of that legislature was to decree a change of name for one Longbotoom.
"Need I say more?
"Sincerely,
"Roy 0. SAMSON, Editor-in-Chief."
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OUR CROSS-EXAMINATION COURSE CONTINUED
A mother, testifying on behalf of her son, swore that he "worked
on a farm ever since he was born." Triumphantly the opposing lawyer
leaned toward her and thundered: "You tell this court and jury that
your son worked on a farm ever since he was born?"
"I do."
"What did he do the first year?"
"He milked," she answered.

Judge:
send you to
Driver:
Judge:
Driver:

ONE FROM JUDGE PICKEN'S COURT
I'll let you off with a fine this time, but another day I'll
jail.
Sort of a weather forecast, eh, Judge?
What do you mean?
Fine today-cooler tomorrow.

BLESSED LAND BEYOND THE SEA
In what a Denver morning newspaper sometimes calls a Denver
afternoon newspaper was found this one-line column filler:
"Mongolia has not a single mile of railroad."
Neither has it an Interstate Commerce Commission, a Federal
Railroad Coordinator, a Public Utilities Commission, a set of railroad
bankers, or a Pecora Senate committee to investigate the same.
THANK YOU, MR. SECOR
Gray Secor, Esq., of Longmont, has traced to its source the famous remark of Judge Hallett, found in his preface to 1 Colorado. You
will recall that the judge assumed to report that volume and in the
preface aforesaid remarked that "When the bench was not full the fact
is noted."
Mr. Secor tells of the mate who objected because the captain made
notation of the fact in the ship's log whenever the former was intoxicated. The captain justified the entries and said they should stand because of their truth. So the mate retaliated by entering in the log,
"Captain Smith was sober today," and said the entry should stand
because it was true.
BY-LINE, BY-LINE, WHO GET'S THE BY-LINE?
In X DICTA 340, is a heading "Secret Sorrows" and under it is a
by-line, "(By Omar E. Garwood)." And under that is a quotation
from a decision written by Chief Justice Adams in Buchalter v. Meyers,
85 Colo. 419, 439. Why not "By Chief Justice Adams"?
We could have sworn we used that quotation in Dictaphun at a
point in the past, but research discloses we did not. Anyway, we commend it to you.

OF-AND PAYMENT-H. C. Lallier
Construction and Engineering Company, et a[. vs. The Weicker
Transfer and Storage Company-No. 12926-Decided September 11, 1933--Opinion by Mr. Justice Bouch.
Lallier, defendant below, made a contract with one De Spain
under which De Spain agreed to do a portion of certain excavating
work at an agreed price per cubic yard, and for which payment was
to be made on the basis of monthly estimates of work done made by
a designated engineer, fifteen per cent of such estimated value to be
retained until completion, the other eighty-five per cent to be paid
over to De Spain monthly. Shortly before completing her contract De
Spain assigned to plaintiff all her right, title and interest in amounts
to be retained by Lallier under the contract then owing or to become
due in the future, and such assignment was accepted in writing by
Lallier. The engineer's estimates of the work done proved excessive,
so that the eighty-five per cent of the estimates already paid out by
Lallier was considerably more than eighty-five per cent of the actual
earnings. Plaintiff claims that under the assignment and acceptance by
Lallier it is entitled to fifteen per cent of the total contract price of
the work done, such liability not being lessened by previous overpayments to De Spain. The trial court gave judgment for $984.33.
HELD: Plaintiff is entitled to only the difference between the
amount actually earned by De Spain and the amount paid to De Spain
by Lallier prior to the assignment; $198.52, and interest thereon, and
not to fifteen per cent of the total earned by De Spain. Payments of
eighty-five per cent of the estimated work done were payments on account and the fifteen per cent withheld by Lallier wa3 not a deposit
or definite fund but merely an unpaid balance the size of which necessarily remained undetermined until final estimate and acceptance. The
trial court did not indicate the reasoning by which it arrived at the
amount of its judgment and the defendants (plaintiffs in error) did
not request enlightenment as to this. Since such a request might have
corrected the obvious miscalculation by the trial court, plaintiffs in error
are to recover only two-thirds of their costs in the Supreme Court and
the defendant in error (plaintiff) shall recover all of its costs in the
lower court.--Judgment reversed with directions.
CONTRACTS--CONSTRUCTION

DEEDS-DELIVERY-ESCROWS--Barnes, et al. vs. Spangler-No.
12861 -Decided September 11, 1933--Opinion by Mr. Justice
Holland.
On October 20, 1922, one James S. Willard made and executed
a regular warranty deed to a certain residence property conveying the
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same to defendant, and delivered the deed to a bank with th foflowing
written instructions:
"Gentlemen:
"I hand you herewith Warranty Deed dated October 20, 1922,
given by me to Vera May Spangler, conveying residence property situate at 221 N. Cascade, Colorado Springs, Colorado, which I shall ask
you to accept for safekeeping and deliver to Miss Vera M. Spa.ngler
in the event of my death."
All of this was done out of defendant's presence and without her
knowledge.
Thereafter Willard died and on the following day the bank delivered the deed to defendant, who promptly filed it for record. Plaintiffs as Willard's heirs at law sued to set aside this deed on the ground
of non-delivery.
The trial court heard all the evidence and found that Willard
constituted the bank as trustee for defendant, intended to reserve no
control or dominion over said deed, and intended to and did convey
title to
defendant
praesenti. Plaintiffs bring error.
HELD:
The infacts
do not justify the finding of the trial court
that there was a legal delivery.
The court says:
"A careful reading of the instructions which accompanied the
handing of the deed to the depositary, dispels any doubt in the writer's
mind as to Willard's intentions. They were made clear by the instructions. He intended delivery to be made after his death and said so.
Under this writing, the bank was Willard's agent and possession of
the bank or depositary was the possession of Willard, and the bank
could have delivered the deed to Willard at any time before his death,
without liability to defendant and Willard could have destroyed it
without liability to defendant. This instrument could not operate as
an escrow on account of the lack of sufficient parties and consideration,
also the failure to actually contract."--Judgment reversed with direc-

tions.
TAXATION-REDEMPTION FROM SALE FOR TAXES-LIABILITY OF
COUNTY FOR WRONGFULLY INCLUDING PERSONAL TAX--Jefferson County, et al. vs. Stuart-No. 13371-Decided September 11, 1933--Opinion by Mr. Chief Justice Adams.
The Board of County Commissioners of Jefferson County disallowed the claim of Annie C. Stuart for a refund of taxes paid by her
on certain real estate. She appealed to the District Court and obtained
judgment. The Board assigns error and asks for supersedeas.
One Thompson executed and delivered to Stuart a deed of trust.
Subsequently the County Treasurer sold the land to satisfy Thompson's
delinquent real and personal property taxes with interest and penalties
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for the year 1929 and for the year 1930. Stuart, in order to protect
her trust deed lien, asked the Treasurer for a statement of taxes due
on the real estate. By mistake, the Treasurer included the personal tax
with penalties amounting to $198.23, which Stuart paid without
knowledge that it was a personal property tax and she obtained judgment below for this amount.
1. The County Treasurer, in advertising and selling the land to
satisfy its owner's delinquent real and personal property taxes, acted
under the provisions of Sec. 7402 C. L. 1921, but in selling the land
for the personal tax, the Treasurer could not thereby cut off a valid
prior lien on the real estate created by the recorded deed of trust.
2. The County contends that claimant should not be permitted
to recover because she voluntarily paid the personal property tax without any protest. There was no occasion for her to protest when the
Treasurer, by mistake, gave her the wrong figures and in reliance thereon she believed that she was paying only the real estate tax. She was
entitled to rely on the Treasurer's statement, and did not pay the tax
voluntarily when she paid it with the express intention of having it
applied on the real estate.--Judgment affirmed.

PLEADING-DEMURRER-CAUSE

OF ACTION-Slusser vs. First Na-

tional Bank of Denver-No. 12878-Decided September 11,
1933--Opinion by Mr. Justice Holland.
A complaint states a cause of action, good against general de-

murrer, by allegation of the following facts: That a certificate for desig-

nated sbare-s of stock was deposited with defendant bank for delivery
of all or part of said shares to plaintiff, or his order, upon payment
of the stipulated price to the bank for the credit of the owner of the
stock; that the bank's fee for acting in such capacity was paid: that
plaintiff thereafter paid to the bank the stated price for part of said
shares, together with the transfer charges, and requested delivery of
said part; and that the bank, ignoring its duty, then returned plaintiff's money to him and returned all of said shares to the owner thereof without request for such return by said owner.-Judgment reversed

with instructions to reinstate complaint.

CONTRACTS OF EMPLOYMENT-RESIGNATION--S-TATE

COLLEGE-

Trustees of State Normal School vs. Wightman-No. 12920Decided September I1, 1933--Opinion by Mr. Justice Bouck.
Wightman was approved as professor of physics at the Western

State Teachers College, and in April, 1929, was employed in that capacity. On September 12, 1929, Wightman's resignation was requested
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by the president of the school, and a resignation was tendered on September 20th. On October 4th a telegram rescinding the resignation
was sent by Wightnan to the president. This suit is for wages claimed
by Wightman. Wightman had been professor since 1920. Wightman
recovered judgment below.
1. Sec. 8164, C. L. '21, make the trustees a body corporate, and
they are, therefore, proper parties defendant.
2. In the absence of an express condition a Ph.D. degree is improper grounds for a removal of a professor.
3. A contract of employment becomes effective upon acceptance.
4. Resignation only is effective upon acceptance. Trustees alone
had the authority to accept resignation, and this was not done.--Judgment affirmed.
CHATTEL MORTGAGES-FORECLOSURE-TROVER-PLEADING---Sec-

ond IndustrialBank vs. Surratt, et al.-No. 12789-DecidedS'eptember 11, 1933--Opinion by Mr. Justice Holland.
The Surratts gave the bank their note secured by chattel mortgage
upon some personalty. They later rented the premises to a tenant and
moved to California in December. A month later the tenant moved
out, and the bank took possession of the chattels, and sold them at
auction for $165.00. The following February the Surratts returned,
and brought suit, claiming that the chattels were worth more than
$165.00, and that they were unlawfully obtained and sold, and converted by the bank. Surratts recovered judgment below.
1. Where a demurrer is overruled, and an answer upon the merits
filed, the right to question the court's ruling upon review is waived.
2. Trover can be maintained by one having possession or the
right to immediate possession against one wrongfully taking and converting property to their own use.
3. Acceptance of a smaller payment than is due to mortgagee
waives the right to proceed as oAr default until expiration of reasonable time.
4. For court to review wrongful admission of evidence it must
be set forth in the abstract.--Judgment affirmed.
ACCORD AND SATISFACTION-AGENCY-FAILURE

OF DEFENDANTS

TO TESTIFY ON CONTROVERTED ISSUE-Dresser, et al. vs. W. H.

Mullin Lumber Co.-No. 12927-Decided September 18, 1933
-- Opinion by Mr. Justice Bouck.
The lumber company sued in the district court to recover an
alleged balance of a claim for goods sold and delivered to Dresser and
his wife. Judgment was entered for the plaintiff.
1. There is no accord and satisfaction when the alleged settlement is made by paying less than the amount actually due, where, as
here, the smaller sum was received under an express protest at the time.
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2. Where plaintiff seeks to fix liability upon defendants through
contract made by an alleged agent and agency is denied but neither the
defendant nor the agent testify, a slight prima facie case is sufficient to
satisfy legal requirements touching the burden of proof.--Judgment
affirmed.
TORTS-DEATH-DAMAGES--LICENSEE OR INVITEE-Gotch us. K.
& B. Packing & Provision Co.-No. 13032-Decided September
18, 1933--Opinion by Mr. Justice Butler.
Gotch sued the K. and B. Packing and Provision Co. for damages of the death of his wife. The trial court granted motion for nonsuit. The company operated a slaughter house and several times a week
for four years, Mrs. Gotch had taken luaches to her son Mike, who
worked there in the slaughter room. On the day of her death, she
passed through the doorway from a shipping platform into the shipping
room and proceeded toward the slaughter room, but instead of entering the open doorway to the slaughter room, she for some unexplained
reason, stepped into an unguarded elevator shaft and fell to the bottom
and was killed.
1. Tresspassers and mere licensees take the premises as they find
them. The owner is not under the same obligation to trespassers and
licensees as he is to those who are upon the premises by his express or
implied invitation. To the former he owes no duty to have his premises
in a reasonably safe condition. The only duty he owes is not to wilfully or intentionally injure them.
2. A city ordinance, which requires an automatic gate on elevator shafts does not change such rule. Such ordinance does not confer
a right of action for a violation, to a tresspasser or mere licensee.
3. As there was no evidence of a violation of any duty owing
to a tresspasser or mere licensee, the controlling question is: Was Mrs.
Gotch an invitee? Held that she was not an invitee.-Judgment affirmed.
SALES--SELLING

GOODS BY BRAND-COUNTER-CLAIM-MEASURE

OF DAMAGES-Thompson vs. Swain Flour Brokerage Co.-No.
12774-Decided September 18, 1933--Opinion by Mr. Justice
Burke.
Thompson, a Denver baker, contracted with the company for
flour. After delivery, acceptance and use of a portion, Thompson, claiming the flour was inferior to that purchased, refused to accept the remainder. This the company thereupon sold and sued Thompson for
an unpaid balance on that accepted, plus its loss and damage on thao
resold, a total of over $800.00. Thompson counterclaimed for damages of about $1,500.00. The plaintiff company recovered judgment
for $884.08.
1. Where a contract calls for Competition Spring (old flour) and
the flour delivered is put up by the seller under that identical brand
and was described on the label as "Hard Northern Spring Wheat" and
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all this was known to buyer when he made the contract, and where
it is shown that the buyer had previously bought and used the same
flour, and since buyer had accepted deliveries each week over a period
of more than four months, and it appears that this flour was identical
in brand and quality with that under present contract, the buyer could
not have been deceived.
2. Any attempt to show a different kind and quality was contracted for would clearly be an attempt to alter a written contract by
parol.
3. The company's right, on Thompson's breach, to resell and
sue for the difference is clear.-Judgment affirmed.
Frank J. Mannix has returned to active practice with offices at 827
Ernest & Cranmer Building. Frank left Denver nearly three years ago
and was located for a while in California.
According to Judge Carl V. Weygant, Chief Justice of the Ohio
Supreme Court, that body is now considering increased requirements
which will limit the number of lawyers admitted to the bar in view
of the fact that the profession is becoming overcrowded. (Ohio State
Bar Association Report, August 21, 1933, Vol. 6, No. 21.)
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